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Arising out of Order—In -Original No. 291/AC/Demand/2022-23 dated
() | 16.12.2022 passed by The The Assistant Commissioner, CGST Division-I,
Ahmedabad North

st Devshibhai Ranabhai Patel
1A SR T / C/o. 11, Ankur Industrial EstateNear National

(%) | Name and Address of the Plastic, Ambica Nagar Road
Appellant GIDC Odhav, Ahmedabad - 382415
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - '
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of goods exported outside India export to Nepal or Bhuitan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/ where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
,"Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the
place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

@) T e AR 1970 e R B o -1 3 st Ryt R st s e
o1 ereirar arreafa Ao SR & stesr & & el Y T TIAv & 6.50 T a7 =rarery ek feshe
T AT ATRY |

_ One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = S HaTS HIHE! hl (A0 A ATl AT 0l A T SqT Sehfer FhT ST g Sy &fr
LoF, Hrald STE [oeh T qATRT Aiefla ararieenor (Frairare) o, 1982 & AiRT g

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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I % 10% AT X X TRl e ave fqaried g1 qar a8 & 10% WFraTT 7= 6t S @it 2l

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/2243/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Devshibhai Ranabhai Patel, C/o. 11, Anukul
Industrial Estate, Near National Plastic, Ambica Nagar Road, GIDC Odhav, Ahmedabad -
382415 (hereinafter referred to as “ther appellant”) against Order-in-Original No.
291/AC/DEMAND/22-23 dated 16.12.2022 (hereinafter referred to as “the impugned order”)
passed by the Assistant Commissioner, Central GST, Division I, Ahmedabad North

(hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AQYPP5197D. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2015-16, it was .noticed that the appellant had earned an income of Rs.
39;74,628/— during the FY 2015-16, which was reflected under the heads “Sales / Gross
Receipts from Services (Value from ITR)” filed with the Income TaX department.
Accordingly, it appeared that the appellant had earned the said substantial income by way of
pi‘oviding taxable services but has neither obtained Service Tax registration nor paid the
applicable service tax thereon, The appellant. were called upon to submit copies of Balance -
Sheet, Profit & Lbss Account, Income Tax Return, Form 26AS, for the said period. However,

the appellant had not responded to the letters issued by the department,

2.1 Subsequently, the appellant were issued a Show Cause Notice No. AR-II/devshibhai
ranabhai patel/Un-reg/2015-16 dated 09.06.2021 demanding Service Tax amounting to Rs.
5,76,322/- for the period FY 2015-16, under provisions of Section 73(1) of the Finance Act,
1994, The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994,
and imposition of penalties under Section 77(1)(a), Section 77(1)(c), Section 77(2) and
Section 78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified
amount of Service Tax for the period FY 2016-17 & FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,76,322/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further, (i)
Penalty of Rs. 5,76,322/- was imposed on the appeliant under Section 78 of the Finance Act,
1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the
Finance Act, 1994; and (iii) Penalty of Rs. 10,000/— was imposed on the appellan;t under
Section 77(1)(c) of the Finance Act, 1994,
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Being aggrieved with the impugned order passed by the adjudicating authority, the .

appellant have preferred the present appeal on the following grounds:

L]

- The appellant is engaged in manufacturing and selling of goods, namely Dress

Mateuals, doing this business in the trade name of "Jamboree" they are registered

with Gujarat State VAT Authouty vide TIN: 24075109928 as well as with Central

Sales ‘Tax Authority vide No: 24575109928. They have filed VAT returns and

discharged VAT liability according to the provisions of Gujarat VAT Act, 2003 during

the concerned period. The Impugned Show Cause Notice (SCN) and OIO were issued

without any further investigation, only on the basis of data provided by the Income

Tax Department alleging that income of Rs. 39,74,628/- shown in the Income Tax

Return (ITR) for the F.Y'. 2015-16 is taxable under service tax which is not legal as

per law. They have relied on the foliowillg case:

(1) M/s Amrish Rameshchandra shah Vs Union of India and others(TS-_77-I>IC-
2021 Bom ST), .

(i)  Sharma Fabricators & Erectors Pvt. Ltd.[2017(5) G.S.T.L. 96(Tri.- AlL)],

(iii)  Kush construction vs €GST NACIN 2019(24) GSTL 606(Tri.- All)

“(iv)  2007(6) S.T.R. 181 (Tri.Bang.) Alpa management Consultant P. Ltd. Vs CST.

The appellant submitted that the value in ITR is also shown in their VAT returns and for
the same VAT/CST has also been paid, despite the same, the impugned Order has been
issued and demand of service tax and penalties are confirmed. Appellant has purchased
various kinds of Semi Lawn fabrics like cotton, teiry cot, chiffon, georgette, elc. and from
‘the above dress materials is manufactured. Process of converting fabric ‘into dress
materials amounts to manufacturing of goods because. there is change of name, use and
characteristics. They have sold their goods through electronic commerce operators like
Ebay, Flipkart, Amazon, etc., which suggest that the appellant is engaged in trading

activity which is subject to VAT and not liable for service tax.

The appellant submitted that as per Negative list of services provided under Section
66D(e) of the Finance Act, 1994, Trading of goods is not subject to Service Tax. The

invoices were raised for the value of goods sold. Hence, there is no question of demanding

service tax, charging interest and imposing penalties on such value of goods.

Further, they stats that the income declared as sale of services instead of sale of goods in
ITR was just a mistake made by the tax advisor through oversite and from the

collaborative evidences, it can be verify that the appellant have not provided any service

but have sold the go )/14

ot o the above facts it can be very well established that the
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appellant was not liable to pay service tax. Hence, charging suppression and invoking

extended period and levying service tax is not valid.

4. Personal hearing in the case was held on 08.10.2023. Shri Keyur Kamdar, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He reiterated
submissions made in appeal memorandum. He submitted that the appellant is a manufacturer
of textiles material which in also mentioned in the ITR for the concerned period. By mistake,
the income from sale of the material was shown under sale of sei‘vices column of ITR. The
appellant has also paid VAT. He also submitted Copy of VAT return, CA certificate and
sample invoices & sales register and requested to set aside the impugned OIO. Further, due to
change in the appellate authority, Personal hearing in the case was again held on 12.10.2023

but the appellant didn’t attend the same.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of service tax against the appellant along with interest and
- penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

6. [t is observed that main contention of the appellant is that they were engaged in sale of
gobds and not provided any services and therefore not required to pay any service tax. In the
present case, as the appellant failed to furnish the required/supporting documents before the
adjudicating authority and in absence of the same the adjudicating authority passed the

impugned order ex-parte.

7. Now, as the written and verbal submission by the appellant has been made before me .v
As per documents submitted by the appellant, I find that the appellant was engaged in

manufacturing and selling of Dress/textiles Materials and the Income shown in the ITR, of Rs.
39,74,628/- was received against the same. They have submitted that the amount was shown
wrongly as the “sale of service” against the “sale of goods”. In this regard they have also
- furnished an affidavit. Being the activity as sale, they are registered with the VAT authorities
and filed their VAT-return and discharging their liability also. They have furnished the Inputs
purchase invoice, sale invoices, P& L , ITR, form 26AS & VAT Return for F. Y. 15-16 in
support of their claim. While going through the P& L, the opening stock of finished goods -
was also shown. From the above it is clear that they are engaged in the sale of goods and the

ud g
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said activity of the appellant, i.e. trading of goods, falls under the Negative list of service as
per Section 66D(e) of the Finance Act, 1994, . _

The trading activity includes the sale or purchase of the goods in which the ownership of the
goods get change. Trading goods-is the activity of buying, selling, or exchanging goods or
services between people, firms, or countries. It can also mean the sale of goods by Way-of
business to buyers, traders;.or processors and the same is exempted from the service tax as per
the Clause (e) of the Section 66D of Finance Act, 1994 specifies the Negative list of services
‘i.e. the Services on which Service Tax is not applicable. Section 66D is been inserted in
Finance Act, 1994 by Finance Act, 2012 and been notified to be effective from lst July 2012
vide Notification No. 19/2012-ST dated 5 June 2012.Relevant portion of the above is re-
produced as under: ‘

66D. Negative list of services. - The negative list shall comprise of the following services,
namely: -

(a) services by Government or a local authority cxcludmg the following services to the extent
they are not covered elsewhere -

(e) trading of goods;

So once the activity falls within the meaning of any service provided in service tax

negative list, the activity is out of service tax applicability. As they are engaged in .
sale/purchase i.e. trading activity. .

The total turnover for the FY 2015-16 is as under:

Sr. Particulars ‘ Amount Remarks
No. (inRs.) . _
1 Sale of dress material wrongly | 39,74,628/- | Exempted as per negative list
shown as Sale of Services . /- '[Section 66D(e) | of Finance
Act, 1994

From the submission, it appears that The value is earned from Sale of dress malerial i.e. Rs.

. 39,74,628/- during the subject period and while filing the Income Tax return it was WL’Ollgly

shown by the filer/tax consultant of the appellant as Sale of Services instead of Sale of Goods.

The appellant has filed affidavit in this regard and CA certificate confirming the same is also
furnished.
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8. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2015-16. Since the demand

of Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

9. In view of above, I hold that the impugned order passed by the adjudicating authority

. confirming demand of Service Tax on the income received by the appellant during the FY

2015-16, is not legal and proper and deserve to be set aside. Accordingly, I set aside the

impugned order and allow the appeal filed by the appellant.

10, 3rier At g ISt Y S erdier &7 FrveRr Sl s & R ST § |

The appeal filed by the appellant stands disposed of in above terms.

Attested

“jz/

(Manish Kumar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD /SPEED POST

-To,
M/s. Devshibhai Ranabhai Patel,
C/o. 11, Anukul Industrial Estate,

Near National Plastic, Ambica Nagar Road,

GIDC Odhav, Ahmedabad - 382415

The Aséistant Commissioner,
CGST, Division-I,
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
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4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)
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