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vt{%f+qvwftv-mtv+gdehr @!vqvtarjTtq{qwwtw +vfl wnf@rfI ifFjq,iTT{qq www
qf©qrftqtwftv gvm wftwrwqqqw®q<mmE WTf%i+ w+qi #fRqa8vqw il
Any person aggrieved by this Order-in-Appeal may file an appeal or revision applicadon,
as the one may be against such order, to the appropriate authority in the following way.

VHawvN %rWftwrqlqqq:-

Revision application to Government of India:

(1) t.thr ®ITqT gw qf&f+IT, 1994 +t &TT wm +ti qmr 'TR qTV©t + qR + r)IjT wrtr EB

aV-UFa h vqq xvI% h 3Mf7 !qttwr ©TqoT vgbt wfM, wta vwH, f+tr IhTw, tlvtq Rvrm,
qt:ft+fRv, dtm+r va, tvR;mt, v{ft@ft: rroo01 aaqRftqTfiT ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - IIO OC)1 under SectIon 35EE of ale CFA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section_
35 ibid

(%) qfjqr© =R grIt +qwr&+vqqdt6TfMt qT+ + f++twTKIEqr©qmt©Ttt vr fM
WVFIHtqqt WTnrH+qrq+qTtgvTnt +, vr fiM WTRrnvrwTn+qT%q€tWqragT++
nf#ft w©HrN+8' wg qt xfM%€tn7g{ 81

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(V) vnabqlFf+anY vr yew tMfivqrgvtnvrq bf+fhlhr+©Bhqrgrqq'n© vt
uqrqTy@#ftaZhqTq++ qt WTb TrFfbOUgH vtr +imfRd%1

Is exported to any country or teIn case of rebate of duty of
outside India of a manufacture of the goods which ari
exported to any

nUN#n



(Tr) qfjqr©%rTTTTmfhfIm VFa+qTBr(hnvvrqzTq qt)f+d7fQT=nwrrvm®'l

In case of goods exported outside India export to Nepal or Bhatan, without
payment of duty.

(q) +fhr@wqq#F www Rr@ byTmv%fRvqtq€t+ltaqFq#v{egkR+ mtr q}q©
graF+fhmhtaTf8qqrl©, wftv#wanftaqtgqqwvrvrq+fqv©fMv (+2) 1998 &ra
l09 graf+!Hfh w{81

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is Passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.

(2) #gbr ©qm qr@ (wfM) fhmTqdt, 200r + fhm 9 % +wtK f+f+fIg nq fm R-8 ter
vfhit +, tfq7wtw+vft qrlwtfqvftqYqtft7wv#'ftTWls-mtr q+ gMtv meg =Ettqtvfhff
+ vrq3fqvwq@rf#nvrnqTfiFI WI% mv @rmq vr !@qfhf #atM ©ra35q+ft8ffta=ft iT

VTVIVh+qv+vrqa©r<-6nmq8 vfl qt ©+tnfjql

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be

accornpanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-.6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+wr w+qq% vrq wddm wwF%@rv@t ww+qv8?t@it200/- $tv !'mm qt
dw 3hq§Y+qmqq Tq vr©t@r©§6trooo./- =R =Mlqzm©qTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

dha RIm, iRfh©Tm q1al qf +HqIWftdhqmf©qwr bFrfi gMtv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) %rr#r©qrqR qr@ @fBMrT, 19448 Era 35-dt/35-vii MT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3eiRfq7qfiR&+qdTqq!€n+%©rn#twftqwftM#qTq+ttfhn®,##h©wqq
QJ~–F ,Tj tVRit WWf arHTfbEar (fM) # qfBrIT Mr %m, ©6qTrqTq + 2“ wn, qSTrft
VTR, VVTqrr, f+(HrtTFrt, HqqTTRTR-.3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, (}irdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunai shaH be filed in quadrupncate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 I and shall be
accompmlied against (one which at least should be accompanied by a fee of Rs. 1,000/-
I' Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 ],acl 5 Lac to 50 Lac uld above 50 Lac respectively in the form of cross-ed bank
dI'dt in favour of Asstt. Registu of a branch of any nominate public SQctor bank of the

place where the bench of any nominate public sector bmk of the place where the bench
of the Tribunal is situated.

(3) qR SIr wltqT # # IF SITteR qr WiTtqT &T e at TaB qs Mw b fRq gIT qr W wM
aT+ R,qT wqTqT®qV TUT%Of sq gt @fMq8 wrftqx+%fNVqTf+Vfl wft#Hr
aqq3FftvTriT.arTc%RdtqqRMfbnVTaTg
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In case of the order cov6rs a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.100/- for each.

(4) qrqr@qqr©©fWv 1970 qqrtHitf©7 =Ft qIq8 -1 % +wtQ f+$tft@ fbq glen ad wM
ww-gTtqrwrrftqft fhhmnfMrft hmt%ft vM#tqqvfhH©6.50 qt vr vm@qMfbw
WFtHTqTfiV I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qqqt<tHf#aqt;iqt=#fhkwr nqqr+f+Ht #qts vft&vrq©mfqvf#nwrm{qttfM
qJw, iF+hr©wqq erv–6 V++qTqI wft$fbrRtwrTfhrwr (qBlffRf&) f+H1, 1982 +f+fja{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ihT TvR #gbr WiTH gwRjtqm wftdhrqKrfMor (fRee) qb vfl wfM\#qM8 t
q&NPr (Demand) IT++ (Penalty) Tr 10% d WTT nTT WfRTFf €1 wtf%, gt%tm $ wr 10

qOF VIV el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

#.€hr©wq erm 3trtqTqt + gtattl qrTf+v 8-IT qM #tvhr (Duty Demanded) I

( 1) & (Section) IID haw f+8ffta ITf+;

(2) fbnwa bOThfiT#Infin
(3) tq8zhftufhnft +f+rv6#?®jqnfiu

qll$qqr'df8rwft©’+q681$qm=Plan tv wftq’ nf%vmIbfWTf qr#vnfhn
Tvr {I

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs. 10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Du@ demanded” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i)RVWTtqr#xftwftv VTfhrwr%vq©q€f erv–6 gwn qrv–FvrwvfQvrf&783t v"Kr fh VET

gre–FI: 10% TqvTvw3hqd+qv@vfRqTfta€r€v wv+ 10% xqVTV qt=RvrwMel

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”



F.No. GAPP L/COM/STP/2243/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Devshibhai Ranabhai Patel, C/o. 11, Anukul

Industrial Estate, Near National Plastic, Ambica Nagar Road, GIDC Odhav, Ahmedabad -

382415 (hereinafter refUTed to as “the appellant”) against Order-in-Original No.

291/AC/DEMAND/22-23 dated 16. 12.2022 (hereinafter referr'ed to as “the impugned order”)

passed by the Assistant Commissioner, Central GST, Division I, Ahmedabad North

(hereinafler r6ferred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AOYPP5197D. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16, it was noticed that the appellant had earned an income of Rs.

39,74,628/- during the FY 2015-16, which was reflected under the heads “Sales / Gross

R'eceipts from Services (Value from ITR)” filed with the Income Tax department.

Accordingly, it appeared that the appellant. bad. earnpd the said substantial income by way of

providing t4xat?Ie. services but .has neitbQr obtained Service Tax regislration nor paid the

applicable service tax thereon. The appqllant. were Qalled upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26A.S, for the said period, However,

the appellant had not responded .to the letters issued by the depaament.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. AR-II/devshibhai

ranabhai patel/Un-reg/201§-16 dated 09.06.2021 demanding Service Tax amounting to Rs.

5,76,322/- for the period FY 2015-16, under provisions of Section 73(1) of the Finance Act,

1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994;

and imposition of penalties under Section 77(1)(a), Section 77(1)(c), Section 77(2) and

Sdction 78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified

amount of Service Tax for the period FY 2016-1.7 & FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, ville the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,76,322/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, i 994 for the period FY 2015-16. Further, (i)

Penalty of Rs. 5,76,322/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1 )(a) of the

Finance Act, 1994; and (iii) Penalty of Rs. lO,000/- was imposed on the appellant under

Section 77(1)(c) of the Finance Act, 1994.
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3. Being aggrieved with the impugned order passed by the adjudicating authority, lhc

appellant have prdfer'r'ed the present appeal on the foIIo@ing grounds:

a The appellant is engaged in n{anufacturing and selling of goods, npmely Dress

Materials, doing this business in tha trade name of " Jamboree" they are registcrcd

with Gujarat State VAT Authority vide TIN: 24075109928 as well as with Central

Sales 'Tax Authority \'ide No: 24575109928. They have RIccI V/VF returns tuld

discharged VAT liability according to the provisions of Gujarat VAT Act, 2003 during

the concerned period. The Ilupugned Show Cause Notice (SCN) and OIO were issued

without any further investigation, only on the basis of data provided by the Income

Tax Department alleging that income of Rs. 39,74,628/- shown in the Inconre Tax

Return (nR) for the F. Y. 2015-16 is taxable under service tax which is not legal as

per law. They have relied on the following case:

(i) M/s Amrish Rameshchandra shah Vs Union of India and others(TS-77-1-IC-

2021 Bom ST),

(ii) Sharma Fabricators & Erectors Pvt. Ltd. [2017(5) G.S.T.L. 96(Tri.- All.)],

(iii) Kush construction vs CGST NACIN 2019(24) GSTL 606(Tri.- All.)

(iv) 2007(6) S. T.R. 181 (Tri.Bang.) Alpa management Consult,uK P. Ltd. Vs CS'l'.

9 [he appellant submitted that the value in mR is also shown in their VAT returns and For

the same VAT/CST has also been paid, despite .the same, the impugned Order has been

issued and demand of serviCe tax and penalties are confirmed. Appellant has purchased

various kinds of Semi Lawn fabrics like cotton, terry cot, chiffon, georgette, etc. and from

the above dress materials is manufactured. Process of converting fabric 'into dress

materials amounts to manufacturing of goods because. there is change of name, use and

characteristics. They have sold their goods through electronic commerce operators like

Ebay, Flipkdrt, Amazon, etc., which suggest that the appellant is engaged in Trading

activity which is subject to VAT and not liable for service tax.

' The appellant submitted that as per Negative list of services provided under SecLioll

66D(e) of the Finance Act, 1994, Trading of goods is not subjec[ to Service Tax. The

invoices were raised for the value of goods sold. Hence, there is no question of demanding

service tax, charging interest and imposing penalties on such value of goods.

' Further, they stats that the income declared as sale of services instead of sale of goods in

ITR was just a mistake made by the tax advisor through oversite dod from the

collaborative evidences, it can be verify that the appellant have not provided any service

ove facts it can .be very well established that thebut have sold the atgooa

.5
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appellant was not liable to pay service tax. Hence, charging suppression and invoking

extended period and levying service tax is not valid.

V

:n

4. Personal hearing in the case was held on 08.10.2023. Shri Koyur Kamdar, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in appeal memorandum. He submitted that the appellant is a manufacturer

of textiles material which in also mentioned in the ITR for the concerned period. By mistake,

the income from sale of the material was shown under sale of services column of ITR. The

appellant has also paid VAT. He also submitted Copy of VAT return, CA certificate and

sample invoices & sales register and requested to set aside the impugned OIC). Fullher, due to

change in the appellate authority, Personal hearing in the case was again held on 12.10.2023

but the appellant didn’t attend the same.

5. 1 have carefully gone through the facts of the case, grounds. of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confinning the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand peNains to the period FY 2015-16.

6. It is observed that main contention of the appellant ii that they were engaged in sale of

goods and not provided any services and therefore not required to pay any service tax. In the

present case, as the appellant failed to furnish the required/supporting documents before the

adjudicating authority and in absence of the same the adjudicating authority passed the

impugned order ex-parte.

7. Now, as the written and verbal submission by the appellant has been made before me .

As per documents submitted by the appellant, I find that the appellant was engaged in

manufacturing and selling of Dress/textiles Materials and the Income shown in the ITR, of Rs.

39,74,628/- was received against the same. They have submitted that the amount was shown

wrongIY as the “sale of service” against the “sale of goods”. In this regard they have also

furnished an affidavit. Being the activity as sale, they are registered with the VAT authorities

and filed their VAT-return and discharging their liability also. They have furnished the Inputs

purchase invoice, sale invoices, P& L , ITR, form 26AS & VAT Return for F. Y. 15-16 in

support of their claim. While going through the P& L, the opening stock of finished goods

was also shown. From the above it is clear that they are engaged in the sale of goods and the

!).
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said activity of the appellant, i.e. trading of goods, falls under the Negative list of service as

per Section 66D(e) of the Finance Act, 1994,

The trading activity includes the sale or purchase of the goods in which the ownership of the

goods get change. Trading goods' is the activity of b Flying, selling, or exchanging goods or

services_between people, firms, or countries. It can al§o. mean the sale of goods by way- of

business to buyers,.trader$;,Qr prQCQSsors and the $gmc is exempted from the service tax as p.el

the Clause (e) of the Section 66D of Finance Act, 1994 specines the Negative jjgt of services

i.e. the Services on which Service Tax is not apf)licable. Section 66D is been inserted in

Finance Act, 1994 by Finance Act, 2012 and been notified to be effective from lst July 2012

vide Notification No. 19/2012-ST dated 5 June 2012.Relevant portion of the above is re-

produced as under:

66D. Negative list of services. - The negative list shall comprise of the following services,

namely: -

(a) services by Government or a local authority excluding the following services to the exlenl
they are not covered elsewhere -

(b) 9

(G). ......)

(d) .., .....,

(e) trading of goods;

So once the activity falls within the meaning of any service provided in service tax

negative list, the activity - is out of service tax applicability. As they are engaged in

sale/purchase i.e. trading activity.

The total turnover for the FY 20 15-16 is as under:

Particulars Amount

(in Rs.)

39,74,628/.

/.

Remarks

Sale of dress material wrongly

shown as Sale of Services

Exempted as per negative Iii(

[section 66D(e) ] of Finance

Act, 1 994

From the submission, it appears that The value is earned from Sale of dress material i.e. Rs.

39,74,628/- during the subject period and while aling the Income Tax return it was wrongly

shown by the filer/tax consultant of the appellant as Sale of Services instead of Sale of Goods.

The appellant has BLed affidavit iII this regard and CA certificate connnning the same' is also

furnished
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8. In view of the above disQussion, i am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2015-16. Since the demand

of Service Tax is not sustainable on merits, Mere does not arise any question of charging

interest or imposing penalties in the case.

a

A

9. In view of above, I hold that the impugned- order passed by the adjudicating authority

confirming demand of Service Tax on the income received by the appellant during the FY

2015-16, is not legal and proper and deserve to be set aside. Accordingly, I set aside the

impugned order and allow the appeal 81ed by the appellant.

. 10. w{\vqafTraqd#t=T{wft©mfbm:TantHeft%tt#nvrm8 [

The appeal filed by the appellant stands disposed of in above terms.

:li.g,f
(d Idl d M )

grp (vfkw)

Attested Date : '-ba ' // '

I
(Manish Kumar)
Superintendent(AppQals),
CGST, Ahmedabad
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